
{ffirrF
U.S.  Department  of  Housing and Urban Development
Nerv York State Office
Jacob K. Javits Federal BLrildine
26 Federal Plaza
New York. Nerv York 10278-0068

SECONDARY FINANCING BY PUBLIC BODIES

HUD NOTICE H95.38

Many projects require secondary financing from public bodies to supplement the Section 202 or
811 Capital Advance. The attached Notice FI95-38 summarizes the requirements for secondary
financinq documents.

Do not euter into any secondary financing agreements until draft documents have been submitted
to and reviewed by our Office. Further, the secondary financing documents may not include
provisions by which the Section 202 or 81 1 owner corporation indemnifies the sccondarv lender.
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H O U S I N G

SPecia l  Af tent ion ot :

A11  SE.aEe  and  A rea  Coord inaEors '
A ] I  D i rec t .o rs  o f  Hous ing ,
af f  U. t fE i fami ly  Housing Di recEors

S ,  r h i o r t

S e c o n d a r y F i n a n c i n g b y P u b l i c B o d i e s f o r S e c t i o n 2 0 2
a n d  8 1 1 -  P r o j e c E s

r -  D i t 6 ^ < F .  . n l . ^  n . r n / 1 q F  O f  t h i S  N O t i C e  i S  t O  a d V i S e  O f  f  i C e S
I I r C  P u r y v J e

o f  t he  Depar . .men t , s  po l i . . y  . " ! . t a ing - t ' he  use  o f  Pub l i c  Eody  funds

f o r  s e c o n d a r y  i i n . n . i n g  o i :  S e i c i o n  z o z  a n d  S e c c i o n  8 1 1  p r o j e c E s '

I I . B a c k q r o u n d : S p o n s o r s o f s e c c l o n 2 O 2 a n d S l l p r o j e c t s
con t i nue  Eo  app roach  sEaEu  . "a  toca t  pub l i c  bod ies  fo r  secondary

f inancing oue Co problems tLI "C"d Co 
- f ronC 

end cash regui rements

and  cash  requ i i en .Encs  re fa tea -_ i -  p ro iecE .managernen t  '  Pub l i c

bodies have " ; ; ; ; ; ; ;a i . r ,c"r"=r- in 'pr-ovi l i "g such f  inancins on

f avorable tenns. The O"p.tc*"" i  i 's  wi l l ing to enEerEain such

request ,s .  n rev ious ty  (per . t l  9O-1  l lUD,  as  ie ins taCed)  each such

requesr .  was  . " -1" - iuL* i iCed Eo Headquar t 'e rs ,  a long w iCh t 'he

proposed mor t ,gage document 's ,  fo r  approya l  on  a  case-by-case

basis.  secon#; ; ; ; ; ; r 'ur  oEh; i ;  Ehan publ ic bodies mav be

aut .hor ized  on  a  case-by-case-Las is .  such proposars  must  be

submit t .ed Co f feaJqui tUl t= f  or  review and approval  '

I I I .  pol icv:  In order t .o exped' i te the handl ing of  such requests

and Eo del iver l f r "=" ser- t ices" in "" .ordance wiEh revised

de legaEions  " "a - i "a . legat io l l  o i  i " inor i t y  -Eo.Ehe-HUD 
Sta te  and

A r e a o f f i c e s , e a c h s u c h ' " q ' , - . . = c i s t ' o b e s u r m i t t ' e d E ' o t h e
appropr iare Sra.e or Area df f i ; " - ior  review-:d.nd appl9," l '  The

Chief  Counser for  t .hat  Off i ; ; - ; i i i - ieview Ehe secondary f inancing

documenEs and make reconmenaitio"= Eo che.lpp1.oPril::..Multifamily

Housing Director.  The StaE;- ; ;  Area Mulei f -a i r i ly  l tousing Director

wil l review E.he comments e rom-if '" Cni"f Counsel- and requesE t'he

owner/borro*"r-to-*iX" modificat' ions to t 'he document's as

appropr iaE,e.

IoR : D s,rbu,on [,*Tti[ffifg]:ill !;i!tlfll!ilfl]:filTlll;lil;1t, R-8,R-B-l
L l r  tn  ? t  B t330 l
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F i rs t ,  t he  documen ts  mus t  be  deE ,enn ined  by  Ehe  Ch ie f  Counse l

ro be 1egaI Iy  acceptable,  t ,hen,  Ehe Secondary f inancing document 's

a re  rev i lwed-by  th !  SE .a te  o r  A rea  Mu l t i f am i l y  Hous ing  D i rec to r .

The documents i . .e  approvable by t .he State or  Area Mul t i fami ly

H o u s i n g  D i r e c E o r  i f :

( 1 )  I r  i s  b y  a  p u b l i c  b o d y .

\ z  I

(a)  paymenE,s can be made on t 'he second morLgage pr ior
L o  f u l 1  a m o r t i z a E i o n  f r o m  R e s i d u a l  R e c e i p t s ,  t o  t h e
excenE ava i l ab le  a f t . e r  app rova l  by  the  l oca l  HUD
1 - \ F f i n o -  . r r

(b)  Ehe Sponsor  agrees to  rnake pa)rmenEs f rom iEs owr l
f unds ,  and  such  funds  do  no t  come f rom the  Sec t i on
2 0 2  o r  8 1 1  p r o j e c c .

(3 )  The Owner/Borrower,  s  compl iance wi th  l iUD requi rements
sa t . i s f i es  the  requ i remen ts  o f  Ehe  second  morcgage  ho lde r .
The second mortgage holder  cannoE,  impose any requi remenEs
wh ich  i nce r fe re  o r  con f l i cc  w i th  HUD 's  regu i remen ts
conce rn ing  t , he  p ro jec t 'S  deve lopmen t  o r  oPeraE . ion ;  no r  can
Ehey in  any way jeopard ize t ,he conEinued operag. ion of  the
n ro iec t -  on  te rms  a t ,  l eas t  aS  favo rab le  to  ex i sC ing  as  we l l
a s  f u E u r e  E e n a n t s .

( 4 \ No de fau lE  under  Ehe  second  morLgage  i s  dec la red  w i thou t
HUD approval .

(5 )  HI ID approva l  o f  a  Trans fer  o f  Phys ica l  AsseEs (TPA)
consE, iE,uEes approval  of  t ,he TPA by t .he second morcgage
h n ' ' l  d o r

Secondary  f inanc ing  by  pub l ic  bod ies  in  Sec t , ion  202/8 ! I
proj  ects may be used for any pul?ose relat .ed t ,o developmenE
and/or managemenE of Ehe proj ecC, excepE f or t.he minimum capiLal
invesEment or it,ems t,haE, would change the character of the
projecE, such as nursing st ,aEions. Examples.of  iEems t ,hat ,  could
be lovered by such secondary loans are excess land cost,s,  unusual
o f f -s ice  cos ls ,  excess  ameniC ies  and t .he  cos t ,  o f  ma jor  s t ruc tu ra l
repairs. Examples of it,ems t,hat, would not. be permissible f or
inilusion in s-econdary loans would be amenit, ies t.har would raise
the operaEing expenses such as swimming pools (unless the owner
is prepared t.o pay such operat.ing expenses out of its own or
o t .her  non-HUD funds) .

The only except.ion t.o t,he above policy involves the
DeparCment. 's  CommuniEy Development,  Block GranL (CDBG) Program-

I t ,  does not,  become due and payable ' in whole or in part '  unEi l
t ,he SecE. ion 202 or 811 capiCal  advance (morfgage and noEe)
is  fu1 ly  amor t . i zed ,  except  in  t .he  fo l low ing  two cases :



under  cer ta in  c i rcumstances,  CDEG funds may be used to prov ide
second  morEgages .  where  c i c ies  w ish  Lo  us6  th i s  au tho r i t y  f o rmak ing  second  mor tgages ,  us ing  the i r  enL i t . l e ; " " t  g i " "a=  o r  [ he i rd i s t r i bu t . i ons  f rom S ta te  q ranEees , -  t hey  may  do  so i  However ,  t hemorEgage reduct ion procedi re would be i rsed-  f  or  t .he l ruD mort .gageto Ehe extent ,  necessary t .o  assure Lhat .  HUD funds are not .  be ingused  to  f i nance  excess  amen i t i es .  The  morEgage  red .uc t i on  p rocess
: : : : : r" : l - l : -"="0 

in cases_where rhe publ ic-b6ay-pi",r iai"g rherE\ -ur . rLr  i l rorsgage .  receives CDBG f  unds buc t .he fun&s-  being used f  orthe  sub jec t  p ro jec t .  a re  no t  CDBG funds .

o f  t . en  as  pa r t  o f  t he  c los ing  o f  a  secE  lon  202  o r  B1 r_  cap i ta ladvance,  the approval  o f  secondafu f inancing i=  " . " .=sary.  ThesEa te  o r  A rea  o f f i ce  shou ld  use  t t e  sa rne  c r i t e r i a  and  rev iewrequi rements as descr ibed above.  wi t .h  HoI ' {E secondary f  inancing,a. walyer request. of t .he Hotr{E program renE, requirem.rrt= found inthe  HOI {E  -Regu la t i ons  aL  24  CFn  Secc ion  92  .25 ;  ( i l  2  ,  mus t .  besubmi t ced  to  the  Ass i s tanL  _sec re t .a ry  fo r  commun i t . y ' t r i nn ing  andDeve lopmen t ,  AEEenE ion :  o f f i ce  o f  A? fo rdab le  gous ing ,  
-a t

i ieaoguar ters  f  or  approval_.

Due  to  the  l im iced  sea f f  resou rces  i n  t he  l oca l  l i l rD  o f f i ces
and  Lhe  need  fo r  F i . eLd  counse l  rev iew  o f  Loan  documen ts ,
owners /Bo r rowers  and  l enders  a re  encouraqed .Eo  keep  documenLs  as
b r ie f  as  poss ib le .  Any  ques r ions  co ' ce . i i r r g  t . h i s  i o r i cy  may  be
d i r e c c e d  E o  M a r g a r e E  M i l n e r  a t  7 O g - 4 5 4 2 .

s tan t .  Sec re [a ry  f , b r  Hous ing -
e ra l  Hous inq  Commiss ione r


